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	The Administrative Court of Thailand was set up by virtue the 1997 Constitution of the Kingdom of Thailand, B. E. 2540 AND the1999 Act on Establishment of Administrative Court and Administrative Court Procedure, B.E.2542. It was inaugurated on 9th March B.E. 2544 (2001). Establishment of the Administrative Court as an organization exercising judicial power in the administrative justice system under the jurisdiction of the Courts of justice heralds an introduction of the dual court system in Thailand.

	Although recently established, the Administrative Court can be traced back to the year 1874 and its development can be divided into four stages. The first stage began on 14th June B.E. 2417(1874) when King Chulalongkorn enacted the Act setting up the Council of State as an advisor on public administration and law drafting as well as an organ responsible for hearing grievances of the people. The Council of State that King Chulalongkorn founded is similar to the organization called Conseil d’Etat in France and other civil law countries such as the Netherlands, Belgium, Luxembourg, Italy, Greece, Egypt, Tunisia and Colombia. Indeed, parts of the powers and duties of the 1874 Council of State are mission performed by the Administrative Court in the present day.

	The second stage took place in the 1932. Following the initiative of Professor Dr.Pridi Phanomyong, the government embraced the policy to establish an organization which exercised advisory role for the government and adjudicative power similar to the Council of State in civil law jurisdictions. This was materialized by the enactment of the Act on Council of State, B.E 2467 (1933).
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	The Act, however, required separate legislation to specify the types of administrative cases and administrative procedures, which was not passed. This inadequacy meant the Council could not exercise its intended adjudicative function and numerous attempts to pass the law pertaining to its adjudicative power did not come into fruition in 1949, the petition Council Act was promulgated with a view to allaying the misery of people who were aggrieved from abuse of power by State officials. However, this legislation again did not fully rectify the problems since the Tribunal that was set up lacked effective organization and procedures.

	The third stage of development occurred in 1979 when Professor Dr. Amorn Chandarasomboon, the Secretary-General of the Council of State, took the view that the setting up of an Administrative Court without preparation of administrative justice system and readiness of personnel and supporting tools would only repeat the past failures, thus, a reform of the law on the Council of State was carried out which saw an amalgamation of the law Drafting Council under the Act on Council of State, B.E.2467 (1933) and the tribunal under the Petition Council Act, B.E. 2492 (1949) The new legislation was called the Council of State Act, B.E. 2552 (1979). The Council of State of 1979 comprised two bodies, namely the law Drafting Council and the Petition Council. which administrative law principles would be developed. It was expected that the progress of the Petition Council would lead to the establishment of an administrative adjudication body.
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	Therefore, it can be said that the Administrative Court really took shape during this period under guise of the Petition Council. What was lacking was the direct enforceability of the Council’s decision on State agencies since the prime Minister as the head of the executive branch held the enforcement power of the Council’s decision. Nevertheless, the Council of State requires the premier to give reason should it decide to adopt different decision. This structure resembles that of the early French Conseil d’Etat called ’La justice retenue’ which existed prior to the period when the Conseil was equipped with its own authoritative and binding decision-marking power or what was called ‘La justice deleguee in 1872, two years before King Chulalongkorn set up the Council of State in Thailand.

	The idea supported by subsequent administrations that would see the development of the petition Council as the administrative Court also became present in the constitutions, the first of which is the 1974 Charter, however, despite the fact that the 1974 Constitution mandated the establishment of the Administrative Court, it was the Fifth Amendment (1995) to the 1991 Constitution that first provided for the dual court system. This concept was finally incorporated into the 1997 Constitution which was the result of a political reform and marked the beginning of the fourth stage of the Administrative Court and Administrative Court procedure, B.E. 2542 (1999) implemented such a concept and on 9th March B.E. 2544 (2001), the Supreme Administrative Court and the Central Administrative Court were inaugurated.
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	Jurisdiction of the Administrative Court covers administrative cases that include disputes between State officials and private individuals and disputes arise from illegal action, omission of action or delay of action State or agencies or State officials. They can also be a result of tortuous action or other liabilities of State agencies or State officials or from administrative contracts. Comparable with other countries under the legal State system, Thailand observes the principle under which everyone irrespective of his or her State officials or her states is obliged to follow the same law. In addition, all State agencies and State officials cannot exercise their power arbitrarily or capriciously: they must rely on and act within the scope of legally conferred powers.

	The exercise of State power in public administration involves principles of public law whose objective is to protect public interests while simultaneously protect the rights and liberties of the people who may be subject to abuse of power by State agencies or State officials. In this regard, the administrative Court is tasked with a mission to review and control the usage of power of the executive branch and the administrative organs. The fundamental criterion is whether or not the action or the adopted decision is legal or consistent with the objectives and intention of the law enacted by parliament. This will help prevent an abuse or misuse of power. In most developed jurisdictions, such organs as the Administrative Courts play an important role in resolving administrative problems by controlling the action or usages or power of State officials as mandated by law to ensure righteousness and fairness.
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	It should be noted that many people may not be familiar with the inquisitorial procedure employed by the Administrative Court which represents a departure from the usual adversarial procedure adopted in the civil law courts. In the Administrative Court, the fact-finding undertaking belongs to the judge so as to render comprehensive necessary facts for the case. Such facts, therefore, will not be limited to those presented or alleged by the disputed parties. The judges thus carried out a very important duty in the proceedings by staging inquiry of the parties-the litigants and other relevant parties. This is achieved in tandem with the basic principle that all sides must be heard, by permitting one party to object the presentation or allegation of the other party.

	The proceedings of the Administrative Court also have special features: most proceedings will be conducted through written and presentations in contrast with the civil procedure which often permits facts presented by the parties and evidence from oral arguments by the parties or their legal representatives. Therefore, an important aspect of administrative cases rests upon the dossiers consisted of evidence which are written correspondence between the parties, and the examination or interrogation of oral evidence before the court is limited.

	Although inquisitorial procedure is predominant in administrative proceedings, the Administrative Court does apply general principles of the civil procedure. For example, cases must be initiated by the party and not the court, the judges is restrained to decide within the boundary of the complaints and the attached motion and there exists a procedure for objection of judges. Administrative procedures aim at striking balance between the parties,
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	one of which is a private citizen and the other the State organ, with the use of this inquisitorial methodology to call evidence in possession of State organs.

	Moreover, administrative procedures depart from the normal civil proceedings in relation to the prescription period. In general, prescription for administrative cases is shorter than that of civil cases: litigants must file a complaint within ninety days from the date when they are aware or should be aware of the cause of complaint. In administrative cases concerning administrative tort or contract, a complaint must be filed within one year from the date when the litigants become aware or should be aware of the cause of complaint, but must not exceed ten years there are exceptions in the case regarding protection of public interests or status of a person, a complaint of which can be filed at anytime, and the case where a complaint is lodged after the expiration of the above prescription but the court deems it beneficial or necessary for the case to be heard. The rationale of the shorter prescription derives from the fact that administrative cases involve affairs of public administration focusing on the protection of public interest, thus public service must be continuous and must not be subject to uncertainty from the prospect of indefinite prescription of complaint to revoke or suspend administrative actions or orders.

	Procedures for administrative cases have another distinctive attribute the balance of powers among the administrative judges to ensure accuracy of facts and decision. In principle, the president of a Chamber has the most important role in the compilation and ascertaining of facts,

	 

	16

	The president of a Chamber must, however, present those facts to other judges in the chamber and to the judges – Commissioner of justice who is not the member of the chamber for his or her consideration. Before the chamber reaches its decision, the judges – commissioner of justice will present his or her opinion. The system in which the “declaration” of the justice – Commissioner of Justice is presented helps foster prudence and accuracy of decision of each chamber: should the chamber adopt a decision which is different from the opinion of the Judges – Commissioner of justice, it must display a stronger and more credible reasoning. Comparison of the chamber’s decision and the judge – Commissioner of Justice’s opinion is made available by the compulsory publication requirement of both documents.

	As noted earlier, the Administrative Court as a part of the administrative justice system is born long after Courts of justice which deal civil and criminal justice. Its establishment is a result of the necessary of having an organization to control and review the use of State power. Because recognition of the legal state principle known in the common law principle as the rule of law principle took place in the eighteen century, it is unsurprising that the Administrative Court is a relatively newcomer compared with its sister organization, the Courts of Justice. The French Conseil d’Etat which is regarded as the model of Administrative Court was set up in 1799. Development of administrative law principle takes place in the same way as the history of the civil and criminal law principle illustrates: judges lay down principle that correspond with the nature of the cases and these principle are overtime compiled and history of other civil law jurisdictions, it is an important task of the Thai Administrative Court to crate general administrative
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	law principle that are consistent with the government system as well as social and cultural setting of the country within the boundaries of the Constitution and written acts of parliament.

	It might be said that having been inaugurated under the Constitution of the Kingdom of Thailand, B.E.2540 (1997) and the Act on Establishment of Administrative Court and Administrative Court Procedure, B.E 2542 (1999) since 9th March B.E. 2544 (2001), The Administrative Court of Thailand has expedited its performance for resolving administrative disputes and rendering justice to society all along and work system in order to accessibly and consecutively provide people and State official with the administration of administrative justice.

	To meet the increasing expectation of all sectors of society from the Administrative Court, the Administrative Court will still maintain and raise the quality and standard of judgment to be widely accepted by society including the acquisition of the body of knowledge about public law and court administration from countries which have the Administrative Court all over the world for the sake of academic and general public.
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	(Prof. Dr. Ackaratorn Chularat) 
President of the Supreme Administrative Court of Thailand and President of the International Association of Supreme Administrative Jurisdictions
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	I CHRONICLES OF THE THAL ADMINISTRATIVE COURT
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	I Chronicles of the Thai Administrative Court

	Early Years

	Historical developments which laid the foundation of the present – day Administrative Court dated as far back as the late nineteenth century to the reign of King Chulalongkorn (Rama V), which was a time when threats from the colonial expansion of western powers provided Siam with an impetus for extensive political and legal reforms. The young monarch acceded to the throne at the tender age of 12 in 1868,
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	and during those early years, it was Chaophraya Srisuriyawong who took charge as Regent. Nonetheless, younthfulness was by no means a barrier to the King’s perception of international politics and the potential consequences that could bear upon the survival of the Kingdom. It did not elude the King that a key step to avoiding further encroachment by foreign powers was to modernize the county’s administration in line with western philosophies. Such Steps would deprive western powers of an excuse to annex Siam’s territories under the pretense of a virtuous desire to bestow civilization to “primitive and barbaric” cultures.

	However, before embarking on the arduous tasks that lay ahead, it was important that the King acquired proper education and further insights into the fundamentals of government and administration. A fitting opportunity was presented when several foreign consuls in Bangkok extended invitations to arrange visits to various colonies under western rule.
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	The invitations were accepted and culminated in two overseas trips, first to Singapore and Batavia, and then to Burma and India. Upon his return, the King acquired a familiarity of the British and Dutch administration. Thus, by the age of 20 and a second coronation in 1873, the pieces were set for what would be a remarkable era of developments in Thai political and legal history.

	The first significant step forward was marked by the establishment of a Council of State under Royal Proclamation on 8th May B.E. 2417 (1874). The first Council of State was modeled under similar bodies in other countries and was intended to advise the King on important State affairs, the promulgation of laws and the prescription of conventions. Despite his absolute monarchical powers, the King acknowledged that a successful administration required contribution and collaboration of competent people and that he would not achieve national progress unassisted.
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	Not long later in 1874, a Privy Council was also established to assist the King in the administration of State affairs and legislation, and to deliberate on grievances suffered by the King’s subjects. The founding of those bodies was deemed as representing the inception of the Administrative Court concept in Thailand.
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	The Council of State proved to be highly influential in reviewing and improving the administrative process. Several prominent cases involving the abuse of official powers were noted down in history. However, the radical reforms which brought about swift changes in the balance of political powers from the nobilities to advisory and special judicial channels stirred mistrust among the old powers, particularly that of the former regent. The confusion was compounded by uncertainties in the scope of authority of the Council of State, especially on relation to the exercise of Royal Prerogative powers and those of ministerial powers. In any event, there were growing resentment against the King’s speedy reforms and the tension reached
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	a climax in the “Front Palace Incident” when quite Literally fire broke out in the Grand Palace. The antagonism could not have been made more obvious when Prince Wichaichan, son of the late Somdet Phra Pinklao-Front Palace on the reign of the King Rama IV, then in change of the Front Palace, showed indifference to any attempts to put out the fire. Prince Wichaichan was assumed responsible for the event and the King was lleft with few options but to send his Royal Guards to siege the Front Palace before reaching a settlement with Prince Wichaichan.
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	Political reforms lost their initial pace after the Front Palace Incident. The King saw danger in the hurried reforms and advised the Council of State to exercise restraint. Power shifted back to the old interests and the role of the Council of State was extinguished almost in its entirety-at least, until the death of Prince Wichaichan and Chaophraya Srisuriyawong in 1888.

	Resurrection of Reforms-Formation of the Legislative Council

	Administrative and political reforms resumed in 1888 with the appointment of a number of Ministers. In addition, under the advice of Chaophraya Aphaiyaracha (Rolin Jacquemyns), a Belgian counsel hired by the government since 1892, a Legislative Council was established
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	Through the enactment of a Legislative Council Act on 10th January B.E. 2437 (1894) thereby repealing the Royal Proclamation establishment the Council of State in 1874. The Legislative Council took up the functions that were left of by the Council of State.
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	It was intended to provide legal advice on public administration and to prepare laws and regulations for public order. However, due to overlapping functions and lack of clear organization in the various branches of State powers, the legislative Council soon became embroiled in the bureaucratic disarray. The legislative Council’s stance was not aided by that fact that much of its composition and responsibilities were shared by the Cabinet of Ministers-which exercised both legislative and executive functions. Prior to the reform of the court of laws, judicial powers were also integrated into the powers of each ministry and department which answered directly to the nobility.
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	What was left for the legislative Council to perform was, perhaps, its role as a Royal Command Court which reviewed cases decided by the Supreme Court and cases involving actions of government officials. Thus, a major upheaval of the judicial system was direly needed before the stones could be set as a foundation for an Administrative Court.
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	1932 Revolution-Administrative-Court or Petition Council?

	Prior to the revolution of 1932, reforms of the judicial system were undertake under the reign of King Chulalongkorn (Rama V). It was at this time judicial powers were finally segregated from the other branches of government. Courts of laws attained much of its modern looks and developed into a single unified judicial system with the ministry of justice acting as its secretariat. The new administrative and legal structure countered earlier western claims of being a primitive and barbaric’ culture, and eventually paved the way for the eventual abolition of extraterritorial rights of foreigners in the Thai kingdom.
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	In combination with the reforms of the judicial, a number of Thai students were sent study western legal concepts and administrative system. These students returned during the reign of King Prachadhipok (Rama VII), each filled to the brim with new ideas and enthusiasm on how further reforms could be implemented to modernize the country. The most notable scholar was Pridi Phanomyong, a prodigious talent who qualified as a barrister at the age of 19 in 19149 followed by prestigious scholastic distinctions from France in the forms of a Docteur d’Etat (tres bien) and Diplome d’Etudes Superieures d’Economie Politique. Mr, Pridi returned to the Kingdom in 1927 and commenced his legal career as a judge and undersecretary to the law Drafting Department.
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	His words were highly influential in shaping the development of administrative law in Thailand. He installed administrative law, which imported concepts under French law, into the law Academy’s curriculum and produced academic works which stirred considerable commotion in the legal academic. The teachings enthused the idea of executive powers being subject to scrutiny as well as the notion of an Administrative Court exercising restraints on administrative discretions.

	The 1932 revolution, apart from bringing about the dramatic transition to constitutional monarchy, introduced fundamental changes to the Kingdom’s political system. The norm for exercise of State powers at that time involved a system of checks and balance with no branch going unfettered. Administrative powers which bore a direct impact on the daily lives of the people were especially viewed with caution. Upon taking office as Prime Minister, Pridi Phanomyong entertained the administrative law concepts in his teachings and declared as his policy to establish an Administrative Court along similar lines to the French Conseil d’Etat. The government, however, decided that the establishment of a separate judicial body was not yet in the country’s best interests due to the existence of treaties of amity which precluded jurisdiction of the Thai courts
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	on foreigners well as well as the lack of guidance and resources that were available at the time on legal concepts and characters of an administrative case. A petition hearing council was preferred and a Council of State Act was eventually passed by the House of Representatives in 1933. Law drafting functions, previously entrusted to the law Drafting Department, were merged into the Council of State, which was established as a department under the Office of the Prime Minister. It was envisaged that the Council of State would eventually evolve into an administrative case adjudicating body after subsequent laws were enacted to prescribe the exact scope of what constitution an administrative case.
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	As ironic as it may seem,more than half a century of reforms and a revolution were required to bring back to life what was first established by the remarkable foresight of King Chulalongkorn.

	In the following years, bills were introduced on several occasions to establish an administrative court procedure but to no avail, It was not until 1949 that a petition Act was passed, founding the Petition Committee as a body detached from the Council of State and answerable directly to the Office of the Prime Minister. This committee functioned as a body for hearing petition made by the people aggrieved by actions of government officials.
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	The committee would gather evidence, deliberate and make the appropriate recommendations to the Prime Minister. It was then within the powers of the Prime Minister to make a final order which would be binding on the relevant authorities.
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	Flaws in the Petition Committee became evidence before long. Throughout its 30 years in operation, few would have noted its roles as being anything close to remarkable in the history of the Administrative Court.

	Contemporary and present-day commentators alike had expressed the opinion that one of several factors contributing to the inefficiencies was the application of inappropriate procedures which were in many ways similar to the adversarial system adopted by Civil Courts. In an administrative dispute involving a private individual and a State agency, the former was usually hindered from achieving justice by burdens of proof presented by fact-finding procedures under traditional judicial approaches.

	 

	44

	
		
				[image: Picture Royal Throne in the First Floor Hall of the Ananda Samakorn Throne Hall]

		

	

	 

	45

	
		
				[image: Picture Southern Dome, The Ananda Samakorn Throne Hall]

		

	

	 

	46

	
		
				[image: Picture]

		

	

	 

	The State agency, undeniably the more conversant of the two sides in the relevant laws and facts was left at large to dictate the direction of proceedings at the expense of injustices suffered by the people. The inadequacies of the Petition Committee were compounded further through its linkage with political powers. As noted above, it was the Prime Minister who had the final say on dispute. If a case was not high on the Prime Minister’s list of political agenda, it may be delayed or wholly ignored. As a result, the Petition Committee still left a lot desired and reinforced calls for an Administrative Court to be independent of the executive branch.
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	Uprisings, coups and constitution-the reawakening of administrative law
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	Events after the “14th October” in 1974 added the much needed momentum for the establishment of an Administrative Court. Activists and reforms enjoyed greater freedom of speech and the notions of administrative law and restraints on the exercise of administrative powers were widely entertained. The revival of administrative law awareness was especially attributable to an article written by Professor Dr. Amon Chandarasomboon in October 1974,
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	which spurned new interests in an area of law that might have somewhat been ignored by a profession dominated by lawyers trained from common law counties whose legal understanding were held firmly under a unified court of law system. These developments led to the installation of an Administrative Court in the Constitution of 1974 as a separate Court from the Courts of Justice. However, before the Administrative Court could be established, a coup d’Etat in 1976 annual the Constitution of 1974. The new Constitution which followed failed to make any mention of an Administrative Court, presenting yet another stumbling block to its long delayed birth.
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	Another coup and a new Constitution in 1977 were required before progress resumed. One of the key policies under the new government was to expedite the establishment of specialized courts, the Administrative Court being one amongst other courts. However, the short-lived government was unable to carry out its policies to full effect; in the meantime, key steps were made marking important milestones in the Administrative Court’s history. During this time, the Council of State was reformed under a new Council of State Act, B.E. 2522(1979), which remains the organization law of the agency to the present day, albeit with subsequent amendments following the establishment of the Administrative Court. The Acts on Council of State, B.E. 2476(1933) and the Petition Council Act,
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	B.E 2492(1949) were repealed, unifying the previous functions of the Law Drafting Council under the new Council of State, but with each function exercised as separate councils. It was envisaged that the Council of State would be a stepping stone to the establishment of an Administrative Court by providing a training ground for producing knowledgeable and experienced administrative lawyers-who were questionably still deficient in numbers at the time.
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	Although still maintaining the characters an internal control mechanism which required an order of the Prime Minister as a prerequisite to the enforcement of a ruling, the Petition Council achieved a degree of independence and was revered by many administrative agencies. In certain respects, the Petition Council under the Council of State had exercised virtually all the features of an Administrative Court, less its judicial character, and became a central institution for training the future generation of administrative lawyers, In the following years, works of the Petition Council acquired recognition of the legal academia, and in the Council of State had indeed achieved its founding objectives in producing qualified administrative lawyers who would be capable of processing administrative cases should a separate court be established.
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	This marked a time when the long awaited Administrative Court finally came close to reality-not to mention the passage of more than a century which witnessed a series of reforms, a revolution, uprisings and several coups.

	Establishing the Present Day Administrative Court

	The promulgation of the Council of State Act, B.E.2522 (1979) was followed by persistent efforts to realize the establishment of the Administrative Court. The efforts manifested in a series of attempts to introduce a draft law on Administrative Court from B.E. 2532 (1989) on wards. During the government of General Chatchai Chunhawan,
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	Mr, Chuan Leekpai B.E. 2535 (1992) and finally Mr. Banharn Sliapa-acha when a policy declaration made to the National Assembly on 26th July B.E. 2538 (1995) stated that reforms would be carried out to improve the delivery of administrative, civil and criminal justice. Those reforms would be implemented with a view to enhancing the efficiency, expediency, fairness and extensiveness of judicial services as well as the development of a modern and specialized system to deal with the greater complexities of modern society. On that occasion, Mr Bhokin Banharn, the Minister of the office of the Prime Minister, was assigned with the task of overseeing the drafting process of the law establishing the Administrative Court as an independent body from the Court of Justice, Progress, however, suffered a set-back when the House of Representatives was dissolved before the law could be enacted, thereby terminating the agendum. The matter was picked up again by General Chawalit Yongjaiyut, as Prime Minister, who make a policy declaration to the National Assembly on Wednesday, 11th December B.E. 2539 (1996) that the government would expedite the establishment of an Administrative Court independent from the Courts if Justice in line with the written provisions and intents of the Constitution. Once again, Mr Bhokin Banharn was in change as Minister of the Office of the Prime Minister, this time given the responsibility of overseeing the operations of the Office of the Council of State. In that capacity,
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	Mr Bhokin Banharn assigned the Office of the Council of State with the task of preparing a draft law on the establishment of Administrative Court, as well as other draft laws that were pending in the previous government The Council of Minister, in a meeting on 24th Dcember B.E. 2539 (1996), passed a resolution approving the bill on the establishment of Administrative Court presented by the Office of the Council of State. The bill and other relevant draft laws were thereby referred to a Special Law Drafting Committee for scrutiny, before finally making their introduction to the House of Representatives and the Senate under legislative procedures.

	In the year B.E. 2540 (1997), a new Constitution was promulgated. The ideologies, principles and philosophies behind the political reforms were reflected in the provisions of this charter. The Administrative Court acquired its formal recognition as a separate judicial body from other courts, enshrined in a dual-court system. In order to implement these constitutional provisions, the bill on Establishment of Administrative Court was introduced to the House of Representatives and the Senate in the years B.E. 2541 (1998). The bill was passed by the House of Representatives on 17th February B.E. 2542 (1999), and by the Senate on 2th July B.E 2542 (1999). The new law was published in the Government Gazette on 10th October B.E 2542 (1999), Preparations for the establishment of the Administrative Court were undertaken according to the Council of Ministers resolution on 3th August B.E 2542 (1999), which appointed the office of the Council of State the agency responsible for implementation pursuant to the structures and functions prescribed by law.
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	II THE PRESENT DAY ADMINISTRATIVE COURT
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	II The Present Day Administrative Court

	Why an Administrative Court?

	The most obvious explanation for the establishment of the Administrative Court is mandate of the Constitution of Kingdom of Thailand, B.E 2540 (1997) which envisioned an independent judicial body to adjudicate administrative cases. In any event, the significance of the Administrative Court extends far beyond the black letter provisions of the charter. The presence of a judicial body specialized in scrutinizing state actions has enabled the proper and rigorous scrutiny of administrative powers in all aspects of the country’s legal, economic and social culture. Moreover, the clear separation of judicial functions between the Courts of Justice and Administrative Courts is consistent with the dual-court system, allowing for the implementation of measures that are most appropriate for each context.
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	Problems concerning the unsuitability of regular court procedures when applied in the administrative case context were thereby eliminated, while allowing for a more flexible approach which safeguards the interests of all parties where state-private relationships are concerned. Under these principles, the Administrative Courts have acquired complete independence, together with its own appellate system. The Administrative Courts also have their own administrative support units.

	Prior to the establishment of the Administrative Court, the structure in Thailand may be characterized as a single-court system.

	 

	61

	
		
				[image: Picture]

		

	

	His Majesty King Blumbol Adulyadej graciously granted an audience to President of the Supreme Administrative Court. Administrative Judges and Administrative Court Officials in order to present Administrative Court of celebrating the 60th Accession to the Throne of His Majesty the King on Thursday, 28th May B.E 2550 (2007), at 16.30hur, at Chitralada Villa

	In other words, the Courts of justice had the jurisdictional competency to try and adjudicate all cases, whether civil, criminal or other types of cases, including administrative cases. The courts were separated into three levels, namely the Courts of First Instance, Courts of Appeal and the Supreme Court as the highest appellate court.
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	Under such a system, a party who remained dissatisfied with a judgment of the Court of First Instance could exercise. There are exceptions for certain specialized courts where appeals are made directly to the Supreme Court.

	The exercise of jurisdiction over administrative cases by the Courts of Justice had been somewhat problematic in a number of ways. First and foremost is the adversarial system employed in trial procedures. Under this system, the party claiming facts bears the burden of proving those facts.

	The judge acts merely as a referee and takes no significant part in this tact-finding process. The court would oversee the proceedings to ensure that the trial is conducted in a lawful and orderly manner. Final judgment would be made on the basis of the proven facts. The court would not interfere with deficient or faulty evidence, since it is left to the parties adducing the evidence to cure those deficiencies or faults. It is not difficult to imagine that this sort of case could be problematic.
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	Private Parties in an administrative dispute are by nature in a legal relationship with State agencies through the exercise of State powers. There relationships are not a product of balancing market forces or arm’s length dealing, such as often the case with private relationships Thus, to require private parties in an administrative dispute to unearth materials in proceedings, when substantially all the evidence remains in the possession of the State agency and where in most cases the private parties would not even realize the exact nature of the evidence they would be searching for, would indeed be an obstruction to their search for justice. Their causes were not aided by the unfortunate fact that most judges in the Courts of Justice are highly specialized Lawyers in civil and criminal law, but not necessarily also in public law. Public Law requires both knowledge and experience, which most span the fundamental concepts of legal roles government public powers and public-private interactions and a practical understanding of public administration.

	The problems and obstacles mentioned above provide a strong impetus for the establishment of an Administrative Court as a separate judicial body. The protection of private rights and liberties calls for different procedures that are tailored to meet the specific demands of administrative system, the court plays a more significant role in managing the proceedings.
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	Parties are reduced to assisters of the court in the finding of facts. Above the application of the relevant provisions of laws, the Administrative Court also determines the scope of issues in dispute. The parties may make suggestions, but the court holds the final say in the direction of the proceedings. The expansive discretion of the court also includes the power to summon evidence which was not adduced by the parties. This enables the court to discover the detailed truth on all issues, so as to pass a judgment that takes into account all relevant considerations, especially where the balance of the public and private interests are at stake. Which these expansive powers, however, there comes a stringent system of checks and balances, Judge-Rapporteur is required to compile the facts of the case and present the same to the chamber and Judge-commissioner of Justice. The Judge-Commissioner of Justice adds another dimension to the proceedings by performing his own assessment of facts and forming an independent opinion which is subsequently presented to the judges in the chamber before judgment. This opinion offers another perspective to the case and aids in the deliberations of the judges.
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	Although not binding, a powerful opinion structured on firm legal reasoning and supported by clear and incontrovertible precedent would be highly persuasive. Departing from such and opinion would require the chamber of judges to come up with an even more persuasive and respectable argument, since both opinion would be published for examination by the public. These mechanisms ensure that administrative justice is fairly and efficiently delivered to the public. The trust and confidence of the public in the administrative justice system in turn promotes an effective modernization of administrative law in Thailand.

	Court Structure and Administration 

	The Administrative Courts are divided into levels, namely the Administrative Courts of First Instance and a single appellate court in the form of the Supreme Administrative Court. The Act on Establishment of Administrative Court and Administrative Court Procedure, B.E. 2542 (1999) mandated the gradual establishment of 16 regional courts throughout the country. At present, 7 regional courts are already in operation.
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	The Administrative Courts are served by the Secretariat General of the Administrative Court acting in the capacity of a secretariat charged with the important role and function of providing support and aiding in the facilitation of justice delivered by the Administrative Courts. In brief, the roles and functions of the Secretariat General of the Administrative Court may be divided into three tasks: (1) administration, i.e, taking responsibility for the administrative works of the Administrative Courts: (2) case work, i.e. carrying out the enforcement of court orders and decisions: and (3) technical support, i.e. conducting research and compiling date to support the operations of the Administrative Courts, analyzing causes of action in order to improve official work procedures and the publication of judgments and decisions of the Administrative Courts. The Secretariat General also provides academic support in the form of training for judges of the Administrative Courts, officials of the Secretariat General of the Administrative Court and all other relevant persons.

	The Secretariat General of the Administrative Court also features a public law library incorporating one of the most comprehensive collections in the country. At present, the library houses over 96,000 volumes and multimedia archives and is well supported by modern information technology,
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	thereby extending research capabilities to countless other useful resources. Although the library was designed primarily to support the works of the administrative court judges and court officials, it is also open to the public for academic research and referential purposes.

	Jurisdiction of the Administrative Courts

	The Thai Administrative Courts have jurisdiction competency over disputed between administrative agencies or State officials and a private individual, or between administrative agencies and State officials themselves. These disputes must have arisen as a result of the issuance of an order, enactment of rules and regulations, or any other acts which by nature affect the legal rights or state of a person. Examples of such acts include an order to demolish a building which posed a danger to the public, the suspension of a professional license, rejection of a trademark application and the imposition of disciplinary sanctions.

	The Administrative Courts also have jurisdiction over disputes relating to the failure of an administrative agency or State official to discharge functions mandated by law, or where there were undue delays in the performance of such functions. Instances of these disputes include the failure of an officials to carry out proceedings against a pollution source upon receiving complaints from the local community or the police Commission unduly delaying a disciplinary sanction against an officers. In addition, the Administrative Courts have jurisdiction over tort cases and other wrongful acts committed in the course of functions stipulated by laws, rules, regulations or orders, or the failure or delayed performance thereof.
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	Examples may be cited in the case of an administrative agency ordering the termination of an industrial plant without due cause and thereof causing significant losses to the operator, or the cases an administrative plant without due cause and thereby causing significant losses to the operator, or the case where an official has unduly delayed the issuance of a permit and thereby causing the private operator to incur unnecessary costs. Finally, the Administrative Courts have the competence to adjudicate administrative contract disputes, eg. a public hospital construction contract, educational leave contract or mining concessions. Apart from those already mentioned above, the Administrative Courts also have jurisdiction over cases specifically provided by law to fall within its competence.

	An administrative case is normally initiated in an Administrative Court of first Instance, unless provisions of law specifically state that a plaint should be filed directly at the supreme Administrative Court. The General Assembly of Judges of the Supreme Administrative Court is empowered to stipulate other cases which would be filed directly at the Supreme Administrative Court,
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	but to date, such a stipulation has not yet been made. Other cases that are filed directly at the Supreme Administrative Court include disputes von the validity of a Royal Decree or regulations issued by or with the consent of the Council Ministers. Otherwise, the Supreme Administrative Court exercises appellate jurisdiction over appeals from the Courts of first Instance.

	Certain cases are excluded from the Jurisdiction of the Administrative Courts. These are military disciplinary proceedings, proceedings of the Judiciary Commission under the law on judiciary officials, and cases within the jurisdictional scope of specialized courts, Intellectual Property and International trade Court and Bankruptcy Court.

	Administrative Judges

	The Supreme Administrative Court consists of judges assigned to various positions, namely President of the Supreme Administrative Court, Vice-President of the Supreme Administrative Court, President of a Chamber of the Supreme Administrative Court and judges of the Supreme Administrative Court. The Judicial Commission of the Administrative Court is responsible for the selection of qualified and suitable judges for appointment to the Supreme Administrative Court. Nominated candidates must be affirmed by the House of Representatives and the Senate before submission to the Prime Minister would then present those names to the King for Royal Appointment.
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	The rules for election of the President of the Supreme Administrative Court are not dissimilar to those that apply to other judges of the Supreme Administrative Court.

	As for the positions of the Vice-president of the Supreme Administrative Court and President of a Chamber of the Supreme Administrative Court, the judicial Commission of the Administrative Court would make a recommendation to the Prime Minister. The latter would then present those to take the King for Royal Appointment.

	Judges in the Administrative Court of the first Instance consist of judges holding various positions, as follows: President of the Administrative Court of First Instance, Vice-president of the Supreme Administrative Court of First Instance, President of the Chamber of the Administrative Court of First Instance and judges of the Administrative Court of First Instance.
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	The Judicial Commission of the Administrative Court carries out the selection of qualified and suitable candidates whose names would then be submitted to the Prime Minister. The Prime Minister would present those names to the King for Royal Appointment. When required, the Judicial Commission of the Administrative Court also carried out the selection of judges of the Administrative Court of First Instance to assume the positions of president of an Administrative Court of First Instance, Vice-president of an Administrative Court of First Instance. Those names would be submitted to the King for Royal Appointment.
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	Administrative Procedures

	The following is a simplified version of the relevant stages of an administrative case proceeding.

	Plaint-filing: An Administrative case proceeding commences when a plaintiff files a plaint with an Administrative Court of First Instance of his domicile, or at the place where the cause of action occurred. Where stipulated by law, certain cases must be filed directly cases are filed at the Administrative Court of First Instance which passed the judgment or order subject to the appeal.

	 

	
		
				[image: Picture The First Fifteen Adminstrative Judges of the Supreme Administrative Court]

		

	

	 

	74

	Plaint may either be filed in person or by registered post. Also, the plaintiff may either participate in the proceedings in person, or he /she may appoint a lawyer or any other person to act on his/her behalf.

	Receipt plaint and preliminary examination:

	Upon filing of plaint, the court officials register the plaint in the case-list and issue a receipt to the plaintiff. The court officials would then conduct a preliminary examination of the plaint. If the plaint is in order, it would be submitted to the President an Administrative Court of First Instance, or the president of the Supreme Administrative Court, as the case may be, for further action. If there is a rectifiable error, such as failure to complete the plaintiff’s address, absence of a power of attorney where the plaint was filed by counsel, or court fees not duly paid, the court official would direct the plaintiff to correct the error Within a time limit.
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	If the error is not corrected as specified, or if the court official deems the error to be of such extent that the plaint could not be rectified, or the case falls outside the jurisdiction of the court, the court official would make a record of such observation before presenting the plaint to the President of an Administrative Court of First Instance, or the President of the Supreme Administrative Court, as the case may be, for further action.

	Assignment of case to a chamber: When the President of N Administrative Court of First Instance, or the President of the Supreme Administrative Court. As the case may be, receives the plaint, he/she would assign the case to an adjudicating chamber of judges as well as appoint a Judge-Commissioner of Justice to the case.
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	On Thursday 25th April B.E. 2549 (2006), President of the Supreme Administrative Court accompanied by Judges of the Supreme Administrative Court had an audience with His Majesty the King for swearing oaths prior to taking office at Piumsuk, Klai Kangwon Palace, Hua-Hin, Prachuap Khiri Khan.
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	Appointment of a Judge-Rapporteur: Once the case is received by an adjudicating chamber, the President of such chamber must appoint a judge in the chamber to act as a Judge-Rapporteur. The appointed judge would be responsible for compiling facts, statements of the parties and collect relevant evidence. The judge is assisted by an administrative case official.

	A chamber is an Administrative Court if First Instance must comprise at least 3 Judges of first instance while a chamber in the Supreme Administrative Court must comprise not less than 5 judges of the Supreme Administrative Court.

	Preliminary proceedings undertaken by the Judge-Rapporteur: The Judge-Rapporteur conducts another preliminary examination of the plaint. If a rectifiable error is found, the judge may instruct the plaintiff to correct the error within a time limit. If the error is not corrected within the prescribed period, or the error is not rectifiable, or the case is not within the court’s jurisdiction, the Judge-Rapporteur would make a recommendation to the chamber for a full or partial dismissal of the plaint and removal from the case-list.
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	Service of notice and copy of plaint to the defendant and submission of a reply: If the Judge-Rapporteur grants leave to hear a plaint, the defendant would be served with a copy of the plaint and evidence submitted and certified by the plaintiff and directed to submit a defence. The judge may determine the issues which is contested, or instruct the defendant to submit relevant evidence that would be beneficial to the court proceedings. The defendant may deny the claims in the plaint and dismiss the arguments presented in the plaint. The defence and evidence must be filed within 30 days as from the date of service of plaint, or within such other time as the court may specify. If the defendant does not file a defence within such time period, it would be deemed that the facts as stated in the plaint are accepted. If the judge finds that the defence is incomplete or unclear, he/she may direct the defendant to make corrections or a resubmission.

	 

	
		
				[image: The]

		

	

	 

	80

	
		
				[image: The Picture]

		

	

	 

	81

	
		
				[image: The]

		

	

	 

	82

	
		
				[image: The ]

		

	

	 

	83

	Service of reply to the plaintiff and submission of objections to the reply within the prescribed period: Once reply in defence is submitted within the specified time, a copy of the reply and its accompanying evidence would be served on the plaintiff. The plaintiff is then also to file an objection or accept the reply and evidence.

	The judge may direct the plaintiff to make further statements on a filed, must be made within 30 days as from the date of service or within such time as the court may specify. If the plaintiff does not wish to file an objection, he/she must notify the court of such an intention within the said period. Failure to do so might result in a dismissal of the case and removal from the case-list.

	Service of objection to the defendant’s reply to the defendant and submission of an additional reply: If the plaintiff files an objection to the defendant’s reply, the court would serve the defendant with a copy of the objection. The defendant may file an additional reply within 15 days of the service or within such other time as the court may specify. If filed, the court would serve the plaintiff with a copy of the additional reply.

	 

	84

	Examination of evidence: The Judge-Rapporteur examines the evidence given in the statement of the parties. If the judge fin ds there is insufficient evidence to conduct the proceedings, or there are disputed facts, or certain issues remain unclear, he/she may conduct a fact-finding process by summoning the parties or other relevant persons to testify or submit evidence, seeking expert evidence or referring an issue to another Administrative Court to find facts on behalf of the court in charge of the case. The power includes the ability to examine places, persons or other items as the court deems appropriate, even if such evidence was not adduced by the parties.

	Presentation of a summary of proceedings to the chamber of judges and President of the Supreme Administrative Court: When the Judge-Rapporteur finds that the facts in the plaint and statements of the parties and those obtained from the fact-finding procedure are sufficient for a judgment or find order to be made, a summary of the proceedings would be presented to the chamber for further adjudication.

	If further facts are required, the Judge-Rapporteur may find additional facts in his/her own capacity, or otherwise the chamber may assign the judge to do so. On the other hand, if the chamber finds that there are sufficient facts, the President of a chamber would determine a final fact-finding date. The parties will be notified of the final fact-finding date not less than 10 days in evidence. Upon such date, the president of a chamber would present the case to the President of an Administrative Court of First Instance or the President of the Supreme Administrative Court, as the case may be, for consideration.
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	Referral of the case to the Judge-Commissioner of Justice to prepare a supplementary opinion: If the President of an Administrative Court of First Instance or the President of the Supreme Administrative Court finds that there are sufficient facts, the case would be referred to the Judge-Commissioner of Justice. The Judge-Commissioner of Justice must prepare a statement forthwith, wherein he/she must state the relevant facts in the consideration, the applicable laws and opinion to the case, which is then submitted to the chamber. This procedure provides checks and balances for the deliberations of the chamber and a further safeguard of justice for the parties.

	Trial: Once an opinion of the Judge-Commissioner of Justice is filed, the chamber would determine a first trial date. At the trail, the parties may give oral statements and additional evidence to confirm or rebuff evidence of legal arguments. The parties may also submit written statements, which must be filed prior to the trial, or at the trial latest.

	Oral presentation by the Judge-Commissioner of Justice: The trail commences with the Judge-Rapporteur providing a summary of the facts and issues in the case, followed by the statements of the parties and the oral presentation of the Judge-Commissioner of Justice. At the completion of the trial, the President of the chamber would fix a deliberation date for preparation of judgment or order. The judgment or order must be made according to the majority opinion. Dissenting opinions, if any, must also be stated in the judgment or opinion.
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	In some cases, the President of the Administrative Court of First Instance or the President of the Supreme Administrative Court, as the case may be, may determine that an issue or case must be decided in the General Assembly of Judge in the Administrative Court of First Instance or the Supreme Administrative Court, if it is deems that the case would affect a large section of the public, or relate to an important public interest or an important question of administrative law, or present a departure from earlier precedents, or concern a large value or property. The General Assembly shall comprise all the judges of the relevant courts, excluding those objected or disqualified under Article 63 paragraph one of the Act on Establishment of Administrative Courts of First Instance or the Supreme Administrative Court, as the case may be. The General Assembly is presided by the President of the Supreme Administrative Court. A ruling is made by majority vote. If there is no majority, the presiding judge must cast an additional vote as the adjudicating vote.

	Preparation of court order/judgment: The court will give advance notice to the parties of the judgment or order reading date. Once the judgment or order is openly read, the reading date would be deemed the date of judgment or order. If a party is not present at the reading, the court would withhold the reading and make a record of the absence. In such a case, the judgment or order is deemed to have made on the recorded date.
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	Appeal of the order/judgment: Appeals on the judgment or order of an Administrative Court of First Instance may be to the Supreme Administrative Court.

	The Court’s Jurisprudence

	The evolutionary nature of administrative law means that one could expect constant developments in legal theories and concepts that are shaped to serve the complexities of state and private interactions in modern society. The followings are just a few instance of the administrative law dynamics facing modern society. Greater sophistication in the forms of private activities calls for equally intricate details in licensing systems. Expansion of governmental activities implies more instances where the rights of private individuals might be affected. A higher demand for limited resources requires more stringent regulations to ensure fairer and more efficient utilization and to ensure that one’s exercise of rights does not result in the unjust exploitation of the rights of others.
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	The establishment of the Administrative Court as a specialized judicial organ for resolving administrative disputes has made the development of a distinct body of jurisprudence governing Administrative law possible. This is especially important in the area of administrative law where provisions of written law can offer no more than guiding norms. The rest is filed by decisions, rulings, interpretations and consultations of the agencies concerned. For a layman, i.e. the majority of the population affected by the law’s application, the prospect of having to decipher the codes of legalistic language and piecing together the jigsaws of factual and legal issues before synthesizing a possible rule that can be applied to one’s case, is nothing short of daunting.
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	Ambiguities in many areas have been inadvertently created by the lack of systemic approach, exposing possible flaws in the safeguard of people’s rights or the public’s interest. Today, the Administrative Court provides not only an effective dispute adjudication mechanism, but its judgments also provide a reliable source of reference for all parties concerned. Unsurprisingly, the academic intensity in administrative law studies following the inauguration of the Administrative Court has grown considerably. The following Supreme Administrative Court judgment and orders offer an illumination of some aspects of administrative law that have come under scrutiny in recent times.

	Qualifications prescribed for the selection and recruitment of police officers were exclusively relevant to the applicant and no other persons (Supreme Administrative Court Judgment No. Or. 50/2546)

	The Royal Thai police delegated to the educational Command Division the task of administrative selective examinations for the admission of new students to the private rank police academy. A candidate passed all examinations, but the announcement of the Educational Command Division declared him as a failed candidate. The reason cited was a deficiency in good morals due to the candidate’s father prior involvement in the narcotics trade, resulting in disqualification under Article 41 (7) of the Police Officials Administrative Act,B.E. 2521 (1978). The candidate’s father filed suit at the Administrative Court requesting that the announcement of examination results be revoked.
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	The Supreme Administrative Court held that the qualifications of candidates prescribed under Article 41 (1) to (15) of the Police Officials Administrative Act, B.E. 2521 (1978) were exclusively applicable to the candidates . The application of these provisions did not require other related persons, such as parents, siblings, other guardians, to meet the qualifications. Moreover, the Rules of the Police Commission on Recruitment Selection and Examination of Police Officials, B.E.2521 (1978) did not stipulate the examination of any person other than the candidate. Any ruling that a candidate was disqualified for any reason had to be made in accordance with the provisions of law. Thus, the Royal Thai Police’s ruling which took into account the candidate’s parents’ history was inconsistent with Article 41 of the Police Officials Administrative Act, B.E. 2521 (1978). Since the candidate exhibited good conduct and had no prior involvement with narcotics nor displayed immoral behavior, the Royal Thai Police’s order in this case was held as unlawful.
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	The candidate had legal right to receive care from his parents. Such care in itself could not be a breach of good morals. Nor could the receiving of such care be considered as the obtaining of property from the commission of an offence.

	The Supreme Administrative Court gave judgment annulling the announcement of examination results with respect to the candidate and holding such candidate as successful. The judgment also ordered the Royal Thai Police to admit the candidate as a student in the private rank police academy in the first academic year after judgment was made.

	Lawfulness of a regulation which restricted the occupational rights of the people in a community (Supreme Administrative Court Judgment No, Or, 51/2547)

	A group of local fishermen challenged the validity of a regulation issued by the Minister of Agriculture and Cooperatives which prohibited the use of certain fishing tools in the areas of Prachuab Kiri Khan Province, Chumphon Province and Surat Thani Province during the annual breeding season. As a result of the regulation, fishermen were prevented from carrying out fishing operations for 6 months every year. It was claimed that the measure had sent a detrimental impact on the local economy, education, social conditions and crime, as well as a restriction of the people’s rights and the local way of life in conserving, maintaining and utilizing natural resources. An order of the Administrative Court was requested to suspend or revoke the measures until further studies on the economic and social impact were carried out.
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	The Supreme Administrative Court held as follows. The Minister of Agiriculture and Cooperatives was authorized by the Constitution of the Kingdom of Thailand, B.E. 2540 (1997) and the Fishing Act, B.E. 2490 (1947) to implement measures to prohibit the use of certain fishing equipment. The Fishing Department was charged with the application of the law on Fishing and the law on preservation and protection of marine creatures, which included the study, research, discovery and development of marine resources and environmental preservation. In this case, studies had shown that the areas of the provinces concerned were egg-laying spots of important economic marine creatures. The measures imposed by the Minister of Agiriculture and Cooperatives were aimed at preventing too many undeveloped marine creatures from being caught on order to maintain the abundance of marine creatures that could be utilized on a sustainable basis. These measures were capable of achieving those aims and there were no other viable alternatives. Thus, the Supreme Administrative Court found that they were essential measures. Despite posing a restriction on the fishing profession, the court expressed the opinion that fishermen were still at liberty to carry out their fishing operations in non-prohibited zones or otherwise modify their fishing tools. Therefore, on the balance, there were greater common benefits to be gained against the effect on the local fishermen. Even then, the essential substances of those local fishermen’s rights were not affected. Furthermore, the relevant agencies had already arranged public hearings of relevant sectors prior to the imposition of the measures. For these reasons, the measures issued pursuant to the lawful exercise of the Minister’s discretion.
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	Proportionality and good faith in the Minister of Public Health’s exercise of discretion with respect to registration of drug formulas (Supreme Administrative Court Judgment No, Or, 80/2547)

	A practitioner of the medical profession challenged the validity of an order issues by the Minister if Public Health under the Drugs Act, B.E.2510 (1967) which removed a substance called phenylpropanolamine (PPA) from all drug formulas. The reason cited for the order was the substance’s side effect in causing brain hemorrhaging in its consumers. The plaintiff, however, viewed such order to have been made negligently without any academic grounds. The effect of the order was to deprive medical practitioners from applying PPA to patients, causing a deficiency of safe and economical drugs for patients. It was thereby requested that the court should revoke order.

	The Supreme Administrative Court made the following finding. The Minister Administer of Public Health, by the advice of the Drugs Commission, had the authority under Article 86 bis of the Drugs Act, B,E. 2510 (1967) to amend the register of drug formulas as was deemed appropriate or necessary.
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	The order of the Minister to remove PPA from of all drugs in this case was made after the Office of the Food and drugs Commission had compiled preliminary evidence from research conducted by foreign universities which reported that drugs containing PPA increased the chances of developing brain hemorrhaging. Moreover, there was growing trend to remove PPA from the general drugs market. Researchers had studied these analyses and endorsed their credibility. A recommendation was thereby made to the Research Subcommittee which subsequently concluded that PPA was potentially a hazardous substance. Also, after taking into consideration the fact that there were at the time 717 other formulas for cold treatment drugs which did not contain PPA that could be used as substitute, there was no risk of a drugs shortage. The subcommittee therefore recommended the withdrawal of PPA from all drug formulas. The Drugs Commission concurred with the recommendation and advised the Minister of Public Health to issue an order accordingly. These procedures showed that the order was made after according due consideration of the safety of drugs users as was consistent with the legislative intent of the Drugs Act B.E. 2510 (1967). The court was not in a position to rule on the differences of academic opinions as they related to technical matters. Nevertheless, as it appeared in the facts that the Drugs Commission consisted of specialists in the relevant fields and there was no evidence of nay deficiencies or apparent mistakes in the Drugs Commission’s or the Minister of Public Health’s discharge of functions, nor was there evidence of any bad faith in the exercise of discretion, the court could not in interfere with the discretions of the specialized agency and the Minister of Public of Health properly exercise. The order in this case was therefore lawful.
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	An examiner’s committee is bound by the rules and notifications issued by the rector of the university: revocation of an unlawful order must take into account the bona fide expectations of the beneficiary in the integrity of the order (Supreme Administrative Court Judgment No. Or. 173/2547)

	The plaintiff was a lecturer of Sukhothai Thammatirat University who applied for selection to receive an academic scholarship for doctoral studies abroad pursuant to a notification issued by the university. A clause in the notification stated the criteria of selection as requiring a minimum score of 60 percent on both foreign languages and special subjects. The examiner’s committee, however, make a  special exception by requiring a minimum score of only 50 percent in the English test, resulting in 3 candidates qualifying for the interview round. The university subsequently endorsed the result. The plaintiff was of the opinion that the examiner’s committee was not entitled to depart from the selection criteria prescribed in the notification duly issued by the university rector. It was therefore requested that the court should annul the announcement of selection results issued on 25th May B.E. 2541(1998).

	The Supreme Administrative Court found that Academic Council of Sukhothai Thammatirat University was charged with functions under Article 16 paragraph one and Article 18 of the Sukhothai Thammatirat University Act, B.E.2521 (1978). The approval of scholarship awards for doctoral studies adored pursuant to those provisions therefore constituted an exercise of statutory powers in the capacity of a State official under Article 3 of the Act on Establishment of Administrative court and Administrative Court Procedure, B.E. 2542 (1999).
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	Thus, university could be subject to proceedings in this court. The court found further that rules and regulation had been made on the selection of candidates for doctoral scholarship award. Those rules clearly stated that the successful candidate must possess the requisite level of English proficiency, measured by a test score of not less than 60 percent. To the extent that these rules were not amended, they remained in force and bound the examiners’ committee. The fact that the examiners’ committee was presided by the university rector did not empower the committee to change those rules at will. For these reasons, the special exceptions made by the examiners’ committee in lowering the minimum English test score to 50 percent were an unlawful act that had been committed without due authority. It followed that subsequent announcement of results was also unlawful.

	Recipients of scholarship under the unlawful announcement who held good faith beliefs in the integrity of administrative order were, however, protected under Article 51 paragraph one and paragraph two of the Administrative procedures Act, B.E. 2539 (1996). Those who had already completed their studies and returned to their positions in the university were considered as having expended the benefits conferred by the administrative order, any alterations of which would be unreasonable to the losses. As for those who were still in the course of study abroad, the university was entitled to procure new funding sources to compensate for the losses resulting from the annulment of its announcement.
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	Removing the name of a person from the housing register constitutes an administrative order: the relevant official must inform the affected parties of sufficient facts and afford them with an opportunity to object and present evidence (Supreme Administrative Court Judgment No, Or. 117/2548)

	The plaintiffs were ethnic minorities residing in Mae Ai District. Their names were registered in the housing register as legal non-residents, but had in fact entered the country illegally. Members of the group had filed for Thai nationality and some had also filed for their names to be added to the housing register. The district chief could not process their applications because evidence of housing registration had been destroyed by fire. Later, the government implemented stringent inspection could result in expulsion from the country. The group therefore compiled a historical register of minorities.

	The district chief relied on his powers the Nationality Act B.E. 2508 (1992) and the Nationality Act (No.2). B.E. 2535(1992), and Rules of the General Registry on Civil Registrations, B,E. 2535 (1992), to approve the addition of such group in the housing register. There actions were followed by complaints of wrongful issuance of identification cards and changes of nationalities. Inspections that were subsequently carried out revealed certain irregularities where members included in the historical register of minorities did not hold Thai nationalities. The Director-General of the Department of Administrative therefore issued an order to expunge the irregular records.
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	In pursuance of that order, the district chief issued a notification on 5th February B.E. 2545 (2002) expunging the records of persons in the registration database and annulling identification cards, copies of which were to be returned to the Mae Ai District Registration Office. The plaintiffs were of the opinion that such notification was unlawful and therefore requested for a court order to revoke the order of the Department of Administrative and Chiang Mai Province in this regard and to reinstate the status of each person as well as to revoke the notification of Mae Ai District issued on 5th February B.E. 2545 (2002).

	The Supreme Administrative Court made the following findings. The order of the district chief to change nationalities, add names to a housing register and issue identification cards was an exercise of powers under Article 7 (1) of the Nationality Act, B.E. 2508 (1965) and Article 10 of the Nationality Act, (No.2), B.E. 2535 (1992) and the Rules of the Central Registry on Civil Registrations, B.E. 2535 (1992). 
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	This exercise of powers affected the states, rights and obligations of the persons concerned on a permanent basis by granting Thai nationality or adding their names in the housing records. The order therefore constituted an administrative order under Article 5 of the Administrative Procedures Act, B.E. 2539 (1996). The subsequent notification of the district chief which expunged records in the housing register and annulled identification cards was also an order under Article 5 of such Act which was issued to reverse the earlier order. In this regard, Article 30 of the Administrative Procedures Act, B.E. 2539 (1996) provided procedures which the official was obliged to follow before issuing an order which affected the rights of parties, that is, the official must inform the parties of sufficient facts and accord an opportunity to object and present evidence. As it was found on the facts that the district chief issued the notification on 5 th February B.E. 2545 (2002) at his own discretion without following those procedures, and the case did not fall within the exception of a proceeding undertaken upon the request of the party as provided in Article 30 paragraph two of the Administrative Court held that the notification was unlawful. This had the effect of reinstating the status of the parties affected by the order to their original status pursuant to the earlier order of the district chief.

	The right to resign ( Supreme Administrative Court Judgment No. Or. 136-137/2548)  

	The plaintiffs filed for an annulment of the resolutions passed in the first extraordinary session of the Samut Prakarn provincial Administrative Assembly for the year B.E. 2545 (2002). It was challenged that due to tenders of resignation by certain members, the meeting and resolutions passed therein were therefore rendered invalid.
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	The plaintiffs requested for a declaration terminating the membership of those membership mandamus directing the Samut Prakarn provincial government to hold re-elections for the vacant positions.

	The Supreme Administrative Court stated that a tender of resignation was a unilateral act. The ac t comprised a clear intention to part from the position or membership and would have legal effect when there was no doubt as to the resignation. That is, the resignation could take effect as from the date of tender, or any other date stated in the resignation. The right to resign was the exclusive right of the position holder or member. No assignment of such right could be made to any other person, except the appointment of an agent to deliver the resignation on one’s behalf under the provisions of the Civil and Commercial Code. In any event, if there was doubt as to the resignation, the responsible recipient had power to conduct an inquiry to clear those doubts.

	In this case, the members concerned had signed resignation letters in advance without any genuine intention to resign and deposited the letters with another person. On a later date, the holder of those letters added a date and submitted the resignations to the office of the provincial administrative organization, which was received by the province governor, who was also the second Vice-Chairman. The chairman of the provincial administrative assembly heard explanations from the members concerned that they had no intention of tendering resignations. As there were urgent business that had to be processed by the assembly, the chairman called for a meeting and included those members in the quorum.
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	The principal question Which came before the court was the lawfulness of the chairman’s action and whether or not there had been a neglect of duties. However, the court had to make a preliminary ruling on the effectiveness of the resignations before a ruling on the substantive issues could be made.

	Thus, in the preliminary, the Supreme Administrative Court made the following findings. Article 11 (3) of the Provincial Administrative Organization Act, B.E. 2540 (1997) required resignations to be made in writing and submitted to the chairman of the provincial administrative organization. The writing must clearly express the intention to resign and became effective upon tender or registration of receipt without requiring the permission of the chairman. Any issues arising thereof were within the ambit of the chairman’s general authority to find a resolution. As it appeared from the facts that the members in question had explained to the chairman and the governor that they had no intention of resigning, together with the fact that the resignation letters stated resignations from “membership of Samut Prakarn Provincial Assembly”, and not which “membership of Samut Prakarn Provincial Organization Assembly”, which was the proper position held by those persons, it was believable that those members did not have any intention of resigning. Therefore, the chairman’s inclusion of those members in the meeting was proper and lawful.

	Furthermore, as the provincial governor was charged with the duty of organizing re-election for vacant seats in the assembly, he was also under an obligation to conduct an inquiry to determine whether or not and when a termination of membership under Article 11 of the Provincial Administrative Organization Act, E.E. 2540 (1997) had occurred.
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	The governor’s act in requesting for written confirmations of the supposed resignations from the members concerned was therefore proper and lawful. The absence of any confirmation implied that the membership of those members did not terminate. Thus, the governor did not have any authority to organize, which meant that there could not have been any neglect of duties.

	Privatization of public service: conflicts of interests in the corporate structuring committee and failure to organize public hearings (Supreme Administrative Court Judgment No, For; 5/2549)

	Electricity General Authority of Thailand (EGAT) was a state enterprise established under the Electricity General Authority of Thailand Act, B.E. 2511 (1968). It was charged with the functions of generating, procuring, transmitting or distributing electrical powers to electrical users. On 1th September B.E. 2541 (1998), the Council of Minister approved a master plan to privatize the state enterprise, thereby approving the enactment of two Royal Decrees, one issued under Article 26 of the State Enterprise Corporatization Act, B.E. 2542 (1999) to determine the privileges and exemptions of the privatized entity, and the other issued under Article 28 of the said Act to fix the repeal date of the state enterprise’s establishing law. The Consumer Protection Foundation and the people were of the opinion that the enactment of those Royal Decrees were unlawful on the grounds of a failure to arrange a public hearing and the deprivation of security in the provision of public services by the State. It was thereby requested that the Royal Decrees be annulled.
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	The Supreme Administrative Court made the following finding:

	(1) This was a case concerning the lawfulness of a Royal Decrees provided under Article 11 (2 ) of the Act on Establishment of Administrative Court and Administrative Court Procedure, B.E. 2542 (1999). The case also concerned the common interests of the public, i.e. electricity users, deemed to be a matter of public interest and within the objectives of the Consumer Protection Foundation. The people, as electricity users, were interested parties who were eligible to voice their opinion in a public hearing under the Rules of the State Enterprise Corporatization Committee on Public Hearing B.E. 2543 (2000). Therefore, the foundation and the people, as persons potentially harmed or aggrieved by the Royal Decrees, satisfied the locus standi to file this action.

	(2) The corporatization of a state enterprise was undertaken under State Enterprise Corporatization Act, B,E, 2542 (1999), which was a special law where the legislature delegated wide powers to the executive without having to re-submit the matter to the legislature. Every procedure in the Act therefore commanded strict compliance, which included the proceedings of the corporate structuring committee. Members of the committee must without exception posses the qualifications stipulated by law. As it was found on the facts that one of the objects of EGAT Public Company Limited was to provide telecommunication services, other providers of similar services, such as Shin Corporation Public Company Limited, were also deemed as persons interested in the corporatization of EGAT into EGAT Public Company Limited.
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	According to curriculum vitae of members of the corporate structuring committee, one member, Mr. Olan, was Vice- Chairman and Chairman of the Audit Committee of Shin Corporation Public Company Limited. Mr, Olan, was therefore an interested party in the business of EGAT Public Company Limited. Thus, he possessed a prohibited quality which could impair the discharge of functions by the corporate structuring committee and constitute a breach of the principle if impartiality. His appointers knew or ought to have of such a prohibited quality. The appointment order was therefore unlawful. The breach was also to such an extent that the principles stated in Article 19 of the Administrative Procedures Act, B.E. 2539 (1996), which allowed for prior actions of the retiring official to remain effective, did not apply, As a result, all proceedings of the corporate structuring committee were either rendered invalid or ineffective.

	(3) The Chairman of the public hearing committee was an assistant to the Minister of Natural Resources and Environment. In legal terms, such person was a political position holder and therefore disqualified under Article 5 (3 ) of the Rules of the State Enterprise Corporatization policy Committee on Public Hearing, B.E. 2543 (2000). Also, according to the public hearing procedures provided in Article 19 paragraph one (9) of the State Enterprise Corporatization Act, B.E. 2542 (1999) read together with Article 9 of the above Rules, it was found that the public hearing committee had violated several provisions. The committee failed to provide a summary of the essential substances of the two draft Royal Decrees and did not publicize the hearing in one newspaper for a period of three consecutive days. On the contrary, the committee announced the hearing in three separate newspapers, each for only one day.
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	There discrepancies resulted in the public hearing inconsistent with the intent behind the provisions of Article 59 of the Constitution and Article 19 paragraph one (9) of the State Enterprise Corporatization Act, B.E. 2542 (1999).

	As regards the substance of the Royal Decree Prescribing the powers, Rights and Benefits of EGAT Public Company Limited, B.E. 2548 (2005), it was found that the newly formed company had retained the powers to expropriate immovable property, despite that such powers should be exercised exclusively by the state. Such a grant of power affected the people’s rights in property and could not be effected under Article 48 and Article 49 of the Constitution, together with Article 26 paragraph two of the State Enterprise Corporatization Act, B.E. 2542 (1999). Furthermore, immovable property that had been obtained by way of expropriations, as well as transmission poles and lines, which were incorporated into the land pursuant to Article 139 and Article 1298 of the Civil and Commercial Code, were public domain properties under Article 1304(3) of the Civil and Commercial Code and ratchapasdu (belonging to the state and reserved for official use) properties under Article 4 paragraph one of the Ratchapasdu Land Act, B.E. 2518 (1975). These properties could not be transferred to EGAT Public Company Limited. Thus, the Supreme Administrative Court passed a judgment annulling the Royal Decree Prescribing the Powers, Rights and Benefits of EGAT Public company Limited, B.E. 2548 (2005) and the Royal Decree Prescribing Time Conditions for the Repeal of the Law on Electricity Generating Authority of Thailand, B.E. 2548 (2005), which was the effective date of those Royal Decrees.
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	III Administrative Court’s Role in International Cooperation
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	III Administrative Court’s Role in International Cooperation

	With the intention of maintaining and raising the quality and standard of judgment to be widely accepted by society including the continuous and broadening development of personnel under administrative justice, the Administrative Court of Thailand emphasizes the promotion of the technical cooperation in the administrative law communities’ forum, both internally and international, to allow administrative units to have guidelines in carrying out their missions correctly and also to provide cooperation in developing administrative justice in Thailand so that it shall catch up with those in the more advanced countries. Furthermore, it also encourages related principal officers of both public sector and private sector who have their roles in promoting administrative justice to enhance their knowledge in administrative law principles and administrative justice of Thailand and foreign countries especially those of European Union countries which are the models for the development of Thai administrative law
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	as well as disseminate the mission and achievement of the Administrative Court of Thailand in enhancing administrative justice locally and internationally to seek recognition and to obtain universal practice as well as future bilateral academic cooperation.

	One of main strategies bringing personnel development subject to administrative justice and international cooperation into the development of case management system to achieve efficiently its purpose is to acquire the body of knowledge about public law and court administrative from countries which have the administrative courts all over the world.
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	Its mission in international relationship in cooperation and exchange academic matters is a major mission which the Administrative Court of Thailand has always carried out.
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	Since the Administrative Court has policy to play its roles in the international forum, major internal organ has been set up to have powers and duties to seek for technical and international cooperation, especially to network academic alliance and to establish international relations to the countries having the organs for trying and adjudicating administrative cases. It aims to promote and support the Administrative Court and
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	its personnel to reach stay at the international level to have an opportunity to share knowledge and experiences in the international public law forum.

	The international activities mainly held by the organ to achieve the above mission are involved with the technical cooperation with the Administrative Court of various countries such as France, Italy, Turkey, Australia, Germany, Finland, etc.,
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	whether such countries have Supreme Administrative Courts separating from the Court of Justice or not, and whatsoever they call like Administrative Court or Council of State through the study visits, seminars, courtesy calls. It includes other Adenauer Foundation (KAF), Asia Foundation, Australian Agency for International Development (AusAID), Canadian International Development Agency (CIDA), Japan International Cooperation Agency (JICA), etc as well.
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	As the Administrative Court of Thailand was established, the Supreme Administrative Court was a member of the International Association of Supreme Administrative Jurisdictions (IASAJ) in place of the Office of the Council of State and participated in the VIIth and VIIIth Congress in Senegal and Spain respectively. In the latter, Prof. Dr. Ackaratorn Chularat, the President of the Supreme Administrative Court of Thailand, was appointed the President of the IASAJ for a term of three years, from 28th April B.E. 2547 (2007). And the Supreme Administrative Court of Thailand will play a role in universal public law circle as it has received a fervent honor to be the host country of the IX IASAJ Congress. Thailand is the first country in Asia to assume this service of honor.

	The IXth Congress hosted by the Supreme Administrative Court of Thailand shall be a golden forum and opportunity for the Court to show international community its potentially on progress and Thai administrative justice, which shall pave the way to universal practice and induce observations. Most importantly, it is scheduled to be a part of the auspicious occasion for the country shall be celebrating the 80th Anniversary of His Majesty King Bhumibol Adulyadej the Great (RamaIX). And that the Supreme Administrative Court of Thailand has been set up during His Majesty’s reign, the IXth Congress will be held in conjunction with His Majesty’s cardinal number of the reign under the present dynasty.
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	IV THE FUTURE OF THE THAI ADMINISRTATIVE COURT
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	IV The Future of the Thai administrative Court

	Since its inauguration, the Administrative Court has strived to develop and strengthen its capacity in all aspects. Judges and court personnel are continually under training to improve expertise and experience.

	A public law library has been built as a knowledge center and provider of information technological services whose primary mission is to serve as integrated facility for learning, research and source of reference in the domain of public law. Modern information technology has also been built into the operational systems of the courts to facilitate the execution of court businesses. The courthouse is located in a convenient location, providing easy access to the public. Court personnel are trained to be professional and friendly service providers in order to ensure that the courts services are available to a wide section of the public. Finally, the administrative of the courts is carried out pursuant to a clear vision, strategy, target and come under continuous assessments to maintain standards.

	In all, the court has to maintain its prominent role as the leading defender of the people’s rights and liberties and the provider of justice to the people. Care and precautions have been exercised to ensure that judgments and orders of the court are based on sound and valid reasoning and are of the highest standards in the legal academic. In this regard, attempts have been made to draw a balance between the protection of rights and liberties of the people and the public interests.
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	As a result of these undertakings, the Thai Administrative Court has acquired the respect and acceptance of the people in society, consistent with its motto (the Thai Administrative Court for justice in society”. It is also with great pride and honour that the president of the Supreme Administrative Court of Thailand has been elected by the General Assembly of the International Association of Supreme Administrative Jurisdictions to act as its President for a term of three years, commencing on 28th April B.E. 2547 (2004). The term ends at the Ninth General Assembly in the year B.E. 2550 (2007). On this occasion, it is also worth nothing that Thailand is the first country in the Asian region to host the General Assembly, held between 22th -24th November B.E. 2550 (2007).

	In order to maintain the trust and faith of the people and build on its international reputations, especially on its role as the “leading organization in administrative adjudication in Asia”, the Administrative Court has drawn up the following long-term development strategy, which incorporates amongst other aspects those relating to the development of case management, academic quality and personnel.
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	(1) The safeguard of the people’s rights and liberties and the quality of administrative works shall be taken a further step forward. The people should be aware of their rights and have sufficient competency to challenge administrative actions in the Administrative Court. At the same time, State officials should heed the people’s interests and aim to discharge their functions with a view to conferring the greatest benefits to the public. Ultimately, it is implemented thereby reducing the number of disputes reaching the courts.

	(2) Increased access to administrative justice for people inhabiting in all regions of the country as well as adapting the form of services to suit the needs of the people.
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	(3) Raising the standards of judgments and administrative case management with special emphasis on the application of modern technology in its operations, as well as increasing the competency and expertise of court personnel to meet the greater complexties of future cases.

	(4) Strengthening the court’s reputation and acceptance in society as a center of administrative law development as well as promoting academic research with a view to effectuating further advancements of the Thai judicial process. It is hoped that the court would acquire greater international recognition, and in the result achieve a greater level of cooperation and exchange of technical knowledge and experience. At the heart of this aspect is the further upgrade of library and research facilities to support the court’s academic pursuits.
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	The Administrative Court is hopeful and optimistic that these strategic targets would be met in the not so distant future. Such achievements would confer invaluable benefits not only to the Thai society, but also to the global administrative justice system as a whole.
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